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STATEMENT OF THE CASE


This litigation concerns Phase One of the Playa Vista project (hereafter “Project”) and arises under the California Environmental Quality Act, (hereafter “CEQA”), Public Resources Code Section 21000 et seq.. The present action had its origin in the recent discovery of highly dangerous thermogenic/oilfield gases seeping to the surface in the Project area planned for highly dense residences, schools, and commercial development.


      The Playa Vista development site is very unique, unlike any others with thermogenic gas seepage issues. (23 AR 6346; 9 JA 2444).  According to one of Respondent’s own consultants, who expressed  concern that it (Playa Vista) will be plagued with environmental troubles, the consultant stated, 


“No matter which membrane barrier is used beneath the homes and businesses at Playa Vista,” … “it’s just a piece of land that was not meant to have a lot of buildings, especially residential.  You have the seismic liquefaction problems, the high ground water problems, the extreme methane problems, and the earthquake fault, all coming together in a very complex way that we don’t fully understand.”  (3 AR 820)

     Upon discovery of the new information regarding the thermogenic gas and in connection with the City’s approval of a new, experimental gas mitigation system and associated directives for the Project, the City was required to prepare a Subsequent or Supplemental EIR.
Petitioners and Appellants ENVIRONMENTALISM THROUGH INSPIRATION AND NON-VIOLENT ACTION “ETINA”, a California non-profit corporation, GRASSROOTS COALITIONS, a California non-profit corporation, and SPIRIT OF THE SAGE COUNCIL, a non-profit unincorporated association, are environmental advocacy organizations, and Petitioners and Appellants JOHN DAVIS and DANIEL COHEN are individuals.  Respondents are the LOS ANGELES CITY COUNCIL and the CITY OF LOS ANGELES.  Real Parties in Interest and project proponents are PLAYA CAPITAL COMPANY, LLC, a Delaware limited liability company, PLAYA INVESTMENTS, LLC, a Delaware limited liability company, PLAYA COMMERCIAL DEBT COMPANY, LLC, a Delaware limited liability company, and PLAYA PHASE ONE APARTMENTS, LLC, a Delaware limited liability company.


A Petition for Writ of Mandate was filed by Petitioners on December 10, 2001, in the Los Angeles County Superior Court.  (1 JA 1.)  (The letters “JA” shall refer hereafter to the Joint appendix on appeal, and the letters “AR” shall refer to the Administrative Record.)  The petition challenged the failure of the City of Los Angeles to prepare a subsequent EIR in connection with the project.


Hearings on the Petition were held on multiple dates.  Supplemental briefs were requested by the court after the last hearing, with the latest filing on October 14, 2003.  (20 JA 5532).  The court issued a Statement of Decision on February 10, 2004, (20 JA 5531-5579) after reviewing the Administrative Record, Petitioners’ Supplemental Administrative Record and the briefs and exhibits filed by the parties and after hearing oral argument from counsel for the parties.  (20 JA 5532.)  A Notice of Entry of Judgment was filed and served on February 26, 2004.  A timely Notice of Appeal and Notice of Election to Proceed under CRC 5.1 was filed on April 22, 2004.  (20 JA 5585-5587).

STATEMENT OF FACTS AND PROJECT HISTORY

A.
The Development


Playa Vista is the largest residential and commercial development ever proposed in the history of the City of Los Angeles.  (16 AR 4271)  Phase One of Playa Vista, the subject of the present litigation, consists of 280 acres located on the Ballona Wetlands ecosystem, L.A.’s only remaining coastal wetland ecosystem.  


The Playa Vista development, the size of a small city, is five times the density of surrounding neighborhoods, and will bring tens of thousands of new workers and residents to a predominantly undeveloped area.    

     Beginning in 1941, the eastern-most portion of Area D, of Playa Vista, was used by various divisions of Howard Hughes’ industrial operations.  The historic “Spruce Goose” flying boat was constructed onsite during the mid-1940s.  Later, industrial use continued with McDonnell Douglas Helicopters.  Since 1994, the facility has been partially demolished, partially empty and partially used by the film and television industry.  (27 AR 7187, 7180).


The 1993-5 EIR parcel of land involved is the Ballona Wetlands ecosystem, a 1,087 acre area bounded by Culver City, the Pacific Ocean, Marina del Rey, and the Westchester Bluffs.  The ecosystem in divided into four uneven quadrants by Lincoln Boulevard as the north-south axis and by the Ballona Creek channel as the east-west axis, and designated as Areas A, B, C, and D.  


The current configuration of the Playa Vista development project is located on a 412-acre section known as Area D.  The Playa Vista development was broken up into two phases, which further divide Area D into three sections, commonly known as Area D-1, D-2, and D-3.  The City of Los Angeles certified an EIR for Phase I in 1993, covering Areas D-1 and D-3, the east and west portions respectively.  In 1995, the City adopted a Mitigated Negative Declaration and Addendum in connection with changes made to the Phase One EIR, including reconfiguration of roads, the conversion of a hotel space to commercial space, and construction of a small “water feature”.  In 2000, the City prepared a Draft Supplemental EIR to the Phase One EIR, which was subsequently abandoned.  Playa Vista Phase Two is proposed for development in Area D-2, which lies between Phase One areas D-1 and D-3. 

  (Since the completion of the 1993/5 EIR/Negative Declaration, Playa Capital LLC has acquiesced to the public sale, for park purposes, much of the original 1,087 acres formally planned for development. The sale included Areas A, C and the eastern end of Area B)

B.
Discovery of Thermogenic Gas

Thermogenic gas is a gas that migrates from deep earth oilfield origins.  (1 AR 13; 20; 22; 23).  Thermogenic gases are predominantly made up of methane, a colorless, odorless, highly combustible gas. Because methane acts as a carrier gas, numerous other toxic oilfield gases are swept up to the surface with the methane. (27 AR 7261)  The oilfield gas toxics include Benzene, Toluene, Ethylbenzene and Xylene (hereafter “BTEX”) as well as Hydrogen Sulfide (hereafter “H2S”).  (2 AR 422; 19 AR 5228-5241).


In late 1998, Petitioners Grassroots Coalition and Spirit of the Sage Council went to the Regional Water Quality Control Board and inspected Playa’s file.  In that file, Petitioners found a soil gas study done by Playa Capital’s consultants in 1997, called the “ENSR Report”.  The ENSR Report documented thermogenic gases surfacing at the Project site.  ( 27 AR 7189, 7192).  


Petitioners copied the ENSR Report and gave it to the City of Los Angeles Department of Building and Safety (hereafter “LADBS”).  Up until that point, LADBS had not been made aware of the ENSR Report.  (21 AR 5781 at lines 8-14).  Petitioners also brought to the attention of LADBS the fact that gas was bubbling up in Ballona Creek, adjacent to the Project site.  After LADBS representatives reviewed the ENSR Report and watched a videotape of the bubbling gas, LADBS ordered Playa to conduct a gas study.  (27 AR 7214).


Thereafter, Playa’s consultants, Camp Dresser and McKee (hereafter “CDM”) conducted a soil gas study at the Project site.  In January of 1999, CDM issued a report to the LADBS showing extensive methane gas contamination surfacing throughout the project site.  (9 AR 2394-96).  Shortly thereafter, Playa   commenced construction grading in the Area D-1.


After Petitioners expressed concern over the need for unbiased scientific review of the new gas issues, LADBS undertook a national search to find gas sampling experts in order to

conduct a peer review of the heretofore CDM gas study.  The purpose of the peer review was to assist the City in   determining the extent of the hazards posed by the thermogenic gas.  Three companies were identified.  LADBS allowed Playa to choose one of the three to serve as an Independent Third Party Reviewer.  Playa chose Exploration Technology Incorporated of Texas (hereafter “ETI”), headed by Dr. Victor Jones.  (27 AR 7294).

LADBS then asked ETI to conduct a review of Playa’s 1999 CDM Gas Report (hereafter “CDM Report”). (27 AR 7284-7292).  Subsequently, ETI issued preliminary comments stating that the CDM report was cause for very serious concern. (27 AR 7284). ETI further suggested that in order to complete their review, inclusion of any other outstanding gas studies, including the ENSR Report, was necessary.  (27 AR 7284-85).

On July 22, 1999, ETI issued a second report (27 AR 7294-7298) which opined that the acreage within the Project area would have to be subjected to regional methane surveys (27 AR 7297) because the surveys and analysis used by CDM were improper and inadequate and thereby mischaracterized the site.  (1 AR 11-12).  “As you know, the problem is far from trivial,” wrote ETI to LADBS’ Chief of Grading.  (27 AR 7299).  In a November 29, 1999, letter to LADBS, ETI explained the purpose and need for the regional methane assessment, 

“…the confirmed presence of deeper thermogenic gas sources would significantly increase the risk associated with the underlying combustible gases.”  (9 AR 2260). 

   LADBS then directed ETI to conduct methane sampling and analysis at the Project site.  Subsequently, on April 17, 2000, ETI issued a 250-page report setting forth its assessment of the gas situation at Playa Vista (1 AR 05-274 [report]; 8 JA 2031-32 and 8 JA 2138-45 [color plates of gas]).  ETI concluded that the 

newly discovered gases at Playa Vista were thermogenic in nature, migrating to the surface from deep-earth oilfield origin.1  (1 AR 13; 20; 22; 23).  The report stated in relevant part:

“There are two main areas of methane gas seepage, one very large thermogenic gas anomaly (the soil gas expression is over 1,700 feet in length and 200 feet wide) and another, slightly smaller gas anomaly (slightly smaller in size, but not in concentrations).  Methane isotopes complete this investigation, confirming a common, thermogenic source for the gases measured within these two anomalous areas.”

However, the report continues:

“Because of the very high methane concentrations in soil vapor in the Tract 01 and Tract 02 anomalies, and the future potential for an earthquake-induced flux of additional very large volumes of methane gas in these same anomalous areas, it is recommended that there be mitigation of the 50 foot gravel aquifer in these two areas.  A monitor well system should be required to continuously measure methane gas concentrations in the 50 foot gravel aquifer.

“A similar subsurface methane assessment should be conducted in the Tract 49104-04 and Tract 52092 areas of the remainder of the First Phase Playa Vista Development.  Although the available data is too limited in scope for adequate evaluation, there is no question that a similar methane issue exists in these areas.”  (1 AR 8-9).

ETI pointed out the extraordinary situation at the Project:

     “Methane concentrations within these two seepage areas reach values as large as 75% at a large number of the anomalous sites 

________________________

     1 ETI concluded that the methane gas contamination was unrelated to the Southern California Gas Company’s (SCGC) storage field, located just west of the Project site.  (1 AR 27 [“The soil gas and monitor well data…indicates there is no gas migration from the adjacent Playa del Rey gas storage field.”]; 8 JA 2031).  Neither the SCGC storage field, nor its gas, has ever been at issue in this case. 

within each area.  As compared to other regional surveys that ETI has conducted over many frontiers and petroliferous basins, these concentrations are very high considering the shallow depth from which the gases are migrating.”  (1 AR 19).

In fact, during  gas testing in March 2000, four monitoring wells blew out, and one shot mud, water and gas 40 feet into the air, taking 24 hours to subside.  (1 AR 20).

C. ETI’S Recommendation Regarding the Development. 

ETI recommended that the safest approach to development would be to leave the highest gas seepage areas as open space and not build.  ETI stated:

“The best approach would be to leave these seepage areas open.  If they have to be used for construction, then one should build non-residential buildings within such areas.  Active and aggressive monitoring systems should be designed to predict the onset of significant gas seepage from depth that could cause a loss of life or limb.”  (1 AR 28)

“We believe that to ensure a safe environment, it will be necessary to mitigate [50 foot gravel] aquifer if residential housing is to be constructed.  In the event of a major earthquake in this area, there will be little to no warning of the onset of significant gas seepage from depth.  In addition, the volume of a natural seep cannot be calculated, nor turned off in the event of an earthquake, as with natural gas lines.”  (1 AR 28).

Further:

“Without the proper mitigation of the methane present, a dangerous situation exists at the site.  No further development should be allowed on this site until these mitigation issues are resolved.”  (28 AR 7479)

Both ETI and the City Building and Safety Commission stated that the City’s methane code was inadequate to deal with the thermogenic gas problem at the Playa Vista site.  For example, in August of 2000, the President of the Building and Safety Commission stated at a public hearing that the methane code was inadequate and that the City must act to amend the methane code “as a matter of urgency.”  (30 AR 7747).

D. The City Approvals

1.
Housing Bonds Withheld Pending Environmental Clearance

On June 23, 2000, the City Council approved the Housing and Community Redevelopment Committee’s (hereafter “Housing Committee”) recommendation for issuance of $33.6 million in California Debt Limit Allocation Committee (CDLAC) (hereafter “Housing Bonds”) for the Project.  

Earlier, the Housing Committee also instructed that the Housing Bonds would be considered after LADBS provided further environmental information relative to thermogenic gas-related issues that had been raised by Petitioner Grassroots Coalition during the course of the Committee’s hearing. (21 AR 5795-96)  Further, the Housing Committee had instructed LADBS to present a report to the City Council on all the thermogenic gas related environmental issues prior to issuing building permits. The Housing Bond proceeds were ultimately stayed until after approval of the CLA Report (infra).  

2. Mello-Roos Bonds Withheld Pending Environmental Clearance

In March of 1999, the Los Angeles City Council began holding hearings on Mello-Roos bond (infrastructure bonds) bond financing for the  Playa Vista Phase One project.  (See e.g. 14 AR 3805-6).  California State Law requires that the City Council hold a series of public hearings to complete various procedural steps prior to any issuance of Mello-Roos bonds.  For example, Community Facilities Districts, (hereafter “CFDs”), must be established via ordinance and a vote by the proposed CFD property owners.  (In this case the sole property owner was Playa Capital, LLC.)  Finally, the City Council must vote to incur Mello-Roos bond indebtedness for the CFDs.  

On August 13, 1999, the City Council adopted an ordinance for the Mello-Roos bonds which (a) formed CFDs; (b) authorized a levy of special tax and incurrence of bond indebtedness and; (c) called for an election.  (6 AR 1682-1693).

However, due to procedural violations of the law which occurred during the course of the August 13, 1999, City Council hearing, the Council was forced to repeal that ordinance.  (7 AR 1936-1939).  The City council adopted a new ordinance on December 08, 1999.  (8 AR 2060).

On May 17, 2000, the City Council Budget and Finance Committee (hereafter “B&F Committee”) considered adoption of a resolution authorizing the issuance of $135 million in Mello-Roos bonds for the Project.  (17 AR 4708-4710; 25 AR 6822).  At that hearing, B&F Committee members became aware of ETI’s April 17, 2000, Gas Report.  Committee Chair Feuer asked that LADBS provide the ETI Report to the B&F Committee members.  (22 AR 5886-88, 5897-98).  The B&F Committee ultimately declined to adopt the resolution to issue Mello-Roos bonds and instead, embarked upon a process of requesting more information about the findings of the ETI report.  (22 AR 6106-8)  The process referred to above became known as the “CLA process”.  (17 AR 4483)  The result of the CLA process was a report that is referred to as the CLA Report.  (17 AR 4483)

3. Thermogenic Gas and Associated Environmental, Health and Safety Issues (CLA Report)

On May 31, 2000, the B&F Committee held a hearing.  The committee continued its consideration of the Mello-Roos Bond issues pending determination as to whether the Project site was safe to build.  (28 AR 7480-7523).  At that hearing, B&F Committee members discussed the question of whether a Subsequent/Supplemental Environmental Impact Report (hereafter “SEIR”) should be prepared for the Project, in order to address the environmental and safety concerns implicated by the newly discovered thermogenic gas.2  (28 AR 7492-7496).  

City Planning Deputy, Gordon Hamilton, testified at the hearing, “these issues need to be studied…they are new issues and the question is what approach do we take to get to that point and we’d like to do that in a framework that will be legally defensible and sound.”  (28 AR 7500).

At the hearing, the B&F Committee: (1) directed the City Attorney to prepare a report laying out the different approaches to dealing with the environmental and safety issues, and, (2) directed LADBS to prepare a report laying out all the issues requiring study.  (28 AR 7516-7521).  

On June 07, 2000, the B&F Committee continued its discussion of the environmental and safety issues related to the thermogenic gas discovery.  (22 AR 5955-6109).  The B&F Committee Chair Feuer explained the purpose of the hearing:

“The goal of this meeting is to emerge from today with a recommendation to the [City] Council as to how we are going to go about evaluating the substantive issues that have been swirling about for the past month or so.”  (22 AR 5956).

ETI’s President, Victor Jones, was flown out from Texas to testify.  The Committee was presented with a report prepared by LADBS, entitled, “List of Potential Additional Studies and List 

of Issues/Questions and Solutions for the Playa Vista Project.”  (17 AR 4526-4541).  Issues and questions raised by LADBS in their Report included, among others, “Is a new SEIR required in view 

    2 It should be noted that the City excluded both the agenda and transcript for this important hearing from the certified administrative record.  Petitioners moved the court augment the record with these documents, which the court ultimately allowed.  [8 JA 2034-2078].

of all the new information recently discovered?  Should this SEIR address the environmental and health issues?” (17 AR 4538).  In addition, the committee considered a different report prepared for them by the City Attorney, entitled, “Alternatives for Further Environmental Review for the Playa Vista Project.”  (17 AR 4545-4548).  According to the introduction of this report, it contains a discussion on “the features of various processes for obtaining environmental review of the extent of the methane and/or other  gases (including H2S and BTEX) at Playa Vista, the existence and effect of a possible earthquake fault in the area, and feasible mitigation measures to be imposed by the City.”  (17 AR 4545).  

At the conclusion of the hearing, the Committee recommended that the city create a process whereby the Chief Legislative Analyst (“CLA”) would “pull together the information to create a public process” in order to identify all issues that should be made part of a report.  The report was to then incorporate recommendations as to how the City should proceed in light of all newly discovered and acknowledged environmental, health and safety risks.  (22 AR 6106-6108).

On June 20, 2000, the City Council voted to support the B&F Committee’s recommendations.  The report had come to be known as the “CLA Report.”  (17 AR 4483).  Councilmember Feuer stated,

“What’s before us today is a process by which to assure the safety of this site or by which we determine it is not a safe site.  The jury is out.  It’s clear to me that there needs from everyone’s perspective to be further analysis of health and safety issues at this location…And then [we] will return in the fall or early winter for the Council to determine what to do with the information that’s put on the table so I urge unanimous support for the process delineated in [the motion] 34A.”  (22 AR 6135-36).

Nine months later, on March 06, 2001, the Draft CLA Report was released (24 AR 6688-6722 through 25 AR 6723-40), and in May of 2001, the Final CLA Report was released.  (4 AR 1054-1120 through 5 AR 1121-1209).

On June 05, 2001, the City Council Planning and Land Use Management Committee (hereafter “PLUM”), held a hearing to approve the CLA Report.  The PLUM Committee is charged with recommending developments and land use ordinances to the City Council.  On June 05, 2001, the Chair of the PLUM Committee explained, 

“Mello-Roos is not before you today…before this committee and the Council, will be the policy issues about the risks on the [Project] site…”  (21 AR 5704-05).

At the conclusion of the hearing, the PLUM Committee recommended that the City Council: (1) “Note and File” the CLA Report; (2) Direct and authorize City Planning to create the new CEQA role of gas mitigation monitor for the Playa Vista project, which would report to City Planning, communicate with outside agencies and oversee the implementation and efficacy of methane mitigation measures and; (3) Direct various City agencies and departments to coordinate with the Planning Department to implement the new methane mitigation on measures.  (4 AR 1049).  On June 12, 2001, a unanimous City Council approved the PLUM Committee’s recommendations.  (26 AR 7069-70).

The new--and in part experimental--set of mitigation measures (4 AR 1068; 23 AR 6345-6346) that was approved by the CLA Report was collectively named the Playa Vista Methane Prevention, Detection and Monitoring Program (hereafter “PVMPDMP”).  (4 AR 1075-1079; 32 AR 8338,8344; 31 AR 7933-4).  Some of these experimental methods include:

(1) Mitigation of gas at depth i.e., mitigate the historic Los Angeles River bed gas by degassing the 50 foot gravel aquifer (29 AR 7582; 25 AR 6734; 4 AR 1005-1006, comment #11; 4 AR 1071; 4 AR 1075; 30 AR 7837) 

(2) Mitigation of the toxicity of the gas (1 AR 17-18; 29 AR 7582; 30 AR 7822; 32 AR 8339)

(3) Install a continuous gravel blanket beneath the buildings (4 AR 1077)

(4) Sub-slab portal testing and monitoring to test true level of gas underneath the building (4 AR 1077)

(5) A speculative, early warning system connecting the fire department and the public, with a 24/7 monitoring capability of the gas levels within the aquifer and buildings area, via the internet.  (4 AR 1077, 28 AR 7478)

4. Housing Bonds Revisited, CLA Report Provides Environmental Clearance

On June 12, 2001, the City Council considered the Housing Committee’s earlier recommendation to approve the dispersal of the Housing Bonds, “…upon Council and Mayoral approval of the environmental assessment report coordinated by the CLA and recommended by the PLUM Committee.”  (26 AR 7077-78).

Two weeks after the City Council approved the CLA Report, on June 26, 2001, the City Council approved dispersal of the Housing Bonds.  Relevant pages of the June 26, 2001 Council Agenda were inadvertently left out of the City’s Administrative Record.  However, the City’s website shows that the City Council did, in fact, approve the dispersal of the housing bond proceeds at its June 26, 2001, City Council hearing.  (Item no. 31).

5. Mello-Roos Bonds Revisited, CLA Report Provides Environmental Clearance


Mello-Roos bonds are infrastructure financing bonds, i.e. storm drain s, street improvements, roads, et cetera.  (2 AR 295)

On June 13, 2001, one day after the City Council approved the CLA Report, the B&F Committee held a hearing on approval of Mello-Roos bonds.  At that hearing, the B&F Committee recommended approval of Mello-Roos bonds.  (24 AR 6497).

Two weeks after the City Council approved the CLA Report, on June 26, 2001, the City Council held a hearing to consider the Mello-Roos bonds.  They ultimately approved the bonds.  (2 AR 286).  

SUMMARY OF ARGUMENT

The City’s approval of the CLA Report was a discretionary approval which should have triggered preparation of a Subsequent or Supplemental EIR for the Project.  In approving the CLA Report, the City Council adopted new mitigation measures for the project.  This demonstrates that the Council’s actions constituted a discretionary approval for CEQA purposes.  While the City sought to characterize its decision as a “Note and File” of the CLA Report, this characterization was illegitimate.  The term “Note and File” is a term of art which refers to reports submitted for information purposes only, with no Council action required.  In this situation, the Council approved and adopted new mitigation measures and directed various City departments to take specified steps to effectuate the Report’s provisions.  Thus, the Council’s approval of the CLA Report constitutes a discretionary approval for CEQA purposes.

Rather than adopting new mitigation measures, the City was required to prepare a Subsequent or Supplemental EIR for this project.  The Project and its circumstances have undergone substantial change since the original EIR was approved.  Substantial evidence has emerged revealing the City’s newly approved gas mitigation measures for the project site create dangers to the public’s health and safety, because they fail to perform as intended.  The new measures also require permanent dewatering which leads to subsidence and expansion of a preexisting toxic plume, significant environmental effects.  In addition, mitigation measures identified in the EIR are now known to cause negative environmental impacts not discussed in the EIR. The City relies on a future hydrological study as the basis for its speculative dismissal of these impacts.  The City also violated CEQA by failing to determine whether the CLA Report’s approval and findings required the preparation of a Subsequent or Supplemental EIR.  

The judgment against the Appellants should be reversed and the court should order the issuance of a writ of mandate as requested herein.

ARGUMENT

I.

IN A CEQA CASE, THE STANDARD OF APPELLATE REVIEW IS DE NOVO.

Appellants need not demonstrate an abuse of discretion by the trial court in order to prevail on appeal, since the standard of appellate review in CEQA cases is de novo.  (Gentry v. City of Murietta [1995] 36 Cal. App. 4th 1359, 1376).  “In an administrative mandamus action where no limited trial de novo is authorized by law, the trial and appellate courts occupy in essence identical positions with regard to this administrative record, exercising the appellate function of determining whether the record is free from legal error.  (CITATION)  Thus, the conclusions of the superior court, and its disposition of the issue of this [CEQA] case, are not conclusive on appeal.”  (CITATION)  (Bowman v. City of Petaluma [1986] 185 Cal. App. 3d 1065, 1076).
II.
THE TRIAL COURT ERRONEOUSLY CONCLUDED THAT THE CITY’S APPROVAL OF THE CLA REPORT DID NOT CONSTITUTE A DISCRETIONARY APPROVAL.

The trial court treated the City’s use of the phrase “Note and File” as conclusively establishing that the City’s action did not constitute a discretionary approval.  Overwhelming evidence in the record demonstrates that the trial court was wrong.

A.
The City Council’s Action Constitutes an “Approval” as Defined by Section 15132(a) 
The trial court incorrectly claimed that the City’s actions do not satisfy the definition of “approval” set forth in Section 15352(a) of the CEQA Guidelines, which states that “’[a]pproval means the decision by a public agency which commits the agency to a definite course of action in regard to a project’[.]”  (20 JA 5563-5564).  The Council Agenda for June 12, 2001, provided: “Recommendations for Council Action:

(1) NOTE and FILE the report “City Investigation of Potential Issues of Concerns [sic] for Community Facilities Districts No. 4 Playa Vista Development Project”, prepared by the Chief Legislative Analyst (CLA).

(2) DIRECT and AUTHORIZE the Director, Planning Department, to require the California Environmental Quality Act (CEQA) Mitigation Monitor currently overseeing the implementation of CEQA mitigation measures at the Playa Vista Development site, to also oversee implementation of methane mitigation measure [sic] by all agencies and entities constructing facilities or utilizing the site.

(3) DIRECT the Bureau of Engineering, Department of Water and Power, Department of Building and Safety, the City Attorney’s Office, and other city departments, as appropriate, to coordinate with the Planning Department regarding methane mitigation measure implementation, including taking enforcement actions, as appropriate.”  (26 AR 7069).

Manifestly, the resolution approved by the City Council on June 12, 2001, “commit[ted] the agency to a definite course of action in regard to [the Playa Vista] project” and satisfies the definition of an “approval” set forth in Section 15352(a) of the CEQA Guidelines.  (26 AR 7069).

The following evidence in the record supports this argument: the June 12, 2001, Council Agenda’s description of an entirely separate action item related to the Project’s housing bond item specifically referred to the “approval” of the CLA Report.  (26 AR 7077-7078, referring to agenda item 23).  At the June 12, 2001, hearing, the City Attorney’s office specifically admitted, “You’re not taking any action to approve anything except the [CLA] report.”  (23 AR 6346; emphasis added).  The City is thus estopped from now claiming that it simply “Noted and Filed”, rather than having approved, the CLA Report on June 12, 2001.

B. The City Adopted and Required Enforcement of New Mitigation Measures; Therefore, Its Approval of the CLA Report constituted a Discretionary Approval.

The City’s approval of the CLA Report and its accompanying directives and authorizations, committed the City to a definitive course of action and thus constituted a discretionary approval.  The trial court reached the opposite conclusion by asserting that in “Noting and Filing the CLA Report, the City Council did not at that time adopt or even approve any new methane mitigations.”  (20 JA 5564).  Again, the trial court’s analysis is incorrect.  As has been shown above, the City Council approved the CLA Report.  This necessarily means that it approved the contents thereof.  

In preparing the CLA Report, the City collected additional data and then recommended additional new and experimental mitigation measures for the Project.  (4 AR 1068; 23 AR 6345-6346, 30 AR 7837).  The CLA Report required implementation of new experimental mitigation measures embodied within the Playa Vista 

Methane Prevention, Detection and Monitoring Program (hereafter “PVMPDMP”), (4 AR 1075-1079; 20 AR 7837; 23 AR 6345, 6346; 31 AR 7933-4; 32 AR 8338, 8344), including:

(1) mitigation of gas at depth, i.e., mitigation of the historic Los Angeles River bed gas by degassing the 50 foot gravel aquifer (4 AR 1005-1006, comment 11; 25 AR 6734; 29 AR 7582) by means of installing a “subsurface venting system consisting of vent pipes drilled into the 50 foot gravel aquifer to extract methane gas” (4 AR 1071);

(2) mitigation of gas toxicity (29 AR 7582; 30 AR 7815);

(3) installation of a continuous gravel blanket beneath buildings (4 AR 1077);

(4) sub-slab portal gas testing beneath buildings;

(5) monitoring the 50 foot gravel aquifer’s gas levels through a speculative early warning system relaying aquifer gas levels via the internet to the Los Angeles Fire Department and the public 24 hours per day, 7 days per week (4 AR 1077);

(6) establishing the newly created role of CEQA gas mitigation monitor to be responsible for communicating with outside agencies and reporting directly to the City Planning Department.  (4 AR 855, 857; 21 AR 5711) 

In sum, new mitigation measures for the Project were adopted by the City as part of the CLA Process

C.
The City Council’s Actions Did Not Constitute a   True “Note and File” Within the Meaning of That Term of Art. 


The City’s use of the phrase “Note and File” in this case is inconsistent with its use of the phrase in true “Note and File” situations.  The trial court simply focused on the words “Note and File” (26 AR 7069; 20 JA 5563-5565).  But, as Petitioners pointed out in oral argument, this expression cannot be read in isolation from the way in which the words “Note and File” are used in other contexts by the City Council.  (19 JA 5313-14)  For instance, on an entirely different matter taken up by the Council on June 12, the Council Agenda reads, “NOTE and FILE the Report from the Bureau of Sanitation…inasmuch as it is for information purposes only and no Council action is required.”  (26 AR 7079, Agenda Item 25).  Comparable language appears on the Council’s agenda for July 10, 2001, under items 28 and 29.  (25 AR 6749).

Thus, in other contexts, the phrase “Note and File” is always used in conjunction with “For Information Purposes Only.”  But no such limitation appears in connection with the Council’s “Note and File” of the CLA Report.  (26 AR 7069).  Instead, as the trial court itself acknowledged, the City Council Agenda which describes the purported “Note and File” of the CLA Report also:

(1) Directed multiple city departments to implement and enforce the CLA Report’s mitigation requirements;

(2) Directed the CLA to report back to the Council regarding studies compiled in connection with the preparation of the CLA report;

(3) Created the new role of CEQA Gas Mitigation Monitor  (21 AR 5711; 26 AR 7069; 20 JA 5563).

This is not in any way equivalent to the “Note and File” situation in which a report is submitted “For Informational Purposes Only and Council action is not required.”  (supra)  This telling contrast and obvious distinction is ignored by the trial court.  Clearly, the instant “Note and File” was not a true “Note and File”.  Instead, the City’s use of this phrase in connection with the CLA Report constituted a deviation from the manner in which this term of art is utilized in all other contexts.  As such, the CLA report was not for information purposes only.  Instead, it required actual approval and subsequent action of some kind.

D.
The City’s Use of the Phrase “Note and File” Was an Illegitimate Maneuver to Avoid CEQA and a Finding that Approval of the CLA Report was a “Discretionary Approval”. 

The City’s use of the phrase “Note and File” was actually a calculated maneuver to avoid a finding that the CLA Report’s approval by the council was a discretionary approval for CEQA purposes.

During a hearing before the B&F Committee on May 31, 2000, the City Attorney’s office stated, on the record, that studying and analyzing new environmental information under CEQA would put the City in a weaker position legally and that a discretionary act would trigger CEQA.  (28 AR 7488, 7490, 7493 and 7495).  Counsel for Real Parties wrote the City Council on June 12, 2001, “A review of information prepared by the CLA is not subject to CEQA.  Therefore, we urge the Council to ‘Note and File’ the CLA Report.”  (16 AR 4446-4448).  In explaining why this “Note and File” strategy should be employed, Councilperson Hal Bernson, writing as Chairman of the PLUM Committee, stated:

“that project opponents engage in delay tactics by requesting numerous studies and filing frivolous lawsuits….  The CLA representative assured the Planning and Land Use Management Committee that the findings of the report and study are objective.  Conceding that this is a difficult issue and deferring to the findings of the CLA’s study, the Committee recommended that the Council note and file the [CLA] report.”  (4 AR 862).  

The “Note and File” terminology was thus used solely for the purpose of preempting a CEQA challenge to the City’s failure to prepare an SEIR.  To reiterate, use of the phrase “Note and File” is proper only in connection with matters presented for informational purposes only and not requiring action – the precise opposite of the CLA approval process.

E. The Trial Court Was Incorrect in Treating the CLA Report as Simply Incidental to the Mello-Roos Bond Approval Process.

The trial court wrote that  “at the time of the Respondents’ noting and filing of the CLA Report, there is no evidence in the administrative Record that, aside from the Mello-Roos financing, there was any pending matter regarding the ongoing construction of the Project which required the City Council’s approval.”  (20 JA 5565).  The suggestion that the CLA Report was simply designed to facilitate approval of the Mello-Roos financing is belied by the following:

 (1)
The CLA Report itself refutes any claim that the report was prepared only in connection with the Mello-Roos bond approval purposes.  The Report states:


“On June 06, 2000, the Budget and Finance Committee conducted a public hearing on the proposed issuance of Mello-Roos bonds for CFD4.  During the hearing, several questions were raised which the Committee determined required further analysis…. Once the analysis was complete, the CLA was instructed to report back to the Planning and Land Use Management committee and the City council to resolve the policy issues relative to the safety of the site.  Once those policy issues are resolved, the intent is for the Budget and Finance Committee to again consider the issuance of the Mello-Roos bonds.”  (4 AR 1065).

(2) The City Council made a finding that:

“through the presentations from the public and city staff it became apparent that additional work is required to ensure that it is both safe to build and live at the proposed site and that the City has conducted due diligence in connection with the issuance of bonds for this project.”  (17 AR 4483, emphasis added, City Council motion, June 20, 2000).

(3)
B&F Committee Chairman Feuer stated on May 31, 2000: 

“So, what I would want is a succinct report which responds to the question what additional environmental studies do we need in order for you as the [General Manager of the Department] of Building and Safety to proceed with confidence on this project?”  (28 AR 7484).

(4)
Committee Chairman Feuer expressly acknowledged that the Mello-Roos bond hearing process simply provided a “lever at the moment” for the public and City officials to address “overarching concerns about environmental issues[.]”  (21   AR 5794).

(5)
The City’s Independent Investigator, ETI, recommended that building permits be withheld pending approval “of the method and design for the mitigation of the 50 foot gravel aquifer.”  (9 JA 2337-2338; 22 AR 6018)

(6)
Consideration of the Housing Bonds for the Project was suspended until the CLA Report was approved.  (26 AR 7077-7078, 25 AR 6757 [Item 7].


Obviously, the City Council decided that safety and environmental concerns must be addressed first, before any bond financing could even be considered.  Only when the CLA Report’s additional mitigation and safety measures were adopted was the bond approval process recommenced and brought to conclusion.  After the CLA Report was approved, the Budget and Finance Committee held a hearing at which the following was stated:


“[The CLA] Study was recently completed and was the subject of a June 05 [2001 PLUM] Committee Meeting and also yesterday’s City Council Meeting.  [The] CLA Study found that the site can be made safe for development.  Because of that we are here today.  But having had the safety discussion, today’s focus should segue from the discussion of the safety issues to the discussion of what should be [sic] the City’s approach be to the Mello-Roos financing per se.”  (23 AR 6404-6405).

III.

SIGNIFICANT NEW QUALIFYING INFORMATION AND CHANGES IN THE PROJECT AND ITS CIRCUMSTANCES MANDATE A SUBSEQUENT OR SUPPLEMENTAL EIR


Section 15162 of the CEQA Guidelines (14 California Code of Regulations 15162) states:

“(a)
When an EIR has been certified or a negative declaration adopted for a project, no subsequent EIR shall be prepared for that project unless the lead agency determines, on the basis of substantial evidence in light of the whole record, one or more of the following:

(1)
Substantial changes are proposed in the project which will require major revisions of the previous EIR or Negative Declaration due to the involvement of new significant environmental effects or a substantial increase in the severity of previously identified significant effects;

(2)
Substantial changes occur with respect to the circumstances under which the project is undertaken which will require major revisions of a previous EIR or negative declaration due to the involvement of new significant environmental effects or a substantial increase in the severity of previously identified effects;

(3)
New information of substantial importance, which was not known and could not have been known with the exercise of reasonable diligence at the time the previous EIR was certified as complete or Negative Declaration was adopted, shows any of the following:

(A)
The project will have one or more significant effects not discussed in the previous EIR or Negative Declaration);

(B)
Significant effects previously examined will be substantially more severe than shown in the previous EIR…”

This case concerns the Playa Vista Phase One Development.  New information of substantial importance has emerged concerning thermogenic gas discovered beneath the project site.  The project will have significant effects not discussed in the EIR; alternatively, previously identified significant effects will be substantially more severe than indicated in the EIR.  (CEQA Guidelines §15162[a][3]).

A.
New Information of Substantial Importance Mandates a Subsequent or Supplemental EIR.

In this case, the record establishes that the discovery of thermogenic gas, underneath the Project site, constituted new information of substantial importance.  City officials and agencies themselves characterized this information as new information.  For example, at a City Council committee hearing held on May 31, 2000, Gordon Hamilton from the City Planning Department’s “Playa Vista” unit testified:

“These issues need to be studied.  They are new issues and the question is what approach do we take to get to that point and we’d like to do that in a framework that will be legally defensible and sound.”  (28 AR 7500; emphasis added).

The LADBS also characterized the information as new and posed the question to the City Council as follows:

“Is a new SEIR required in view of all the new information recently discovered?”  (17 AR 4538, June 05, 2000, report to City Council Budget and Finance Committee entitled, “Playa Vista Project: 1. List of Potential Additional Studies; 2. List of Issues/Questions and Solutions.”)

Councilman Holden commented before the full City Council regarding the “discovery” of the gas issue.  (23 AR 6343).  Indeed, the City’s independent peer reviewer ETI confirmed in its testimony, before the City Council, that there was nothing in the EIR about the thermogenic gas.  (22 AR 5971-5972) 

ETI stated:

“One of the criticisms that could be made was that the initial EIR that was done on the project was not adequate in addressing methane…[t]here’s nothing in that regard….  Once the construction starts the ability to map the natural seepage and related to the natural sources has been reduced.  If we’re going to build on this area, then it’s very important that it be mapped properly before we cover it up.  One of the problems with the Belmont case is that they build the structure and now they need to do something underneath it….  Unless you stop construction at this point to build on any other part of it, the same procedure has to be followed over the entire structure, the entire acreage of [Playa Vista].”  (22 AR 5971-5972).

The substantial importance of this new information is also clearly confirmed in the record.  Thermogenic gas sources significantly increase the risk of combustion.  (28 AR 7335). Depending on where the thermogenic gases originate, “They have enough pressure to literally throw 5 million cubic feet a day into the area if they’re opened up.”  (22 AR 5975, emphasis added).

According to ETI’s testimony given at the June 7, 2000, B & F Committee hearing,

“We think that, since there’s 75 to 89 percent gas in some of these shallow sands [underneath Playa Vista site], it’s possible to get nearly 100 percent gas into the gravel pack.  If you had a leak into an elevator shaft or a pump room or something in the basement of the building with a small volume and you actually had 100 percent methane underneath, I would be very concerned that an earthquake or even just stress in the earth could use [sic] buildings to shift, foundations to crack.  Don’t even need an earthquake to do that, and what would happen is you’d have a dangerous situation.”  (22 AR 5977).


This information was of such substantial importance that Playa’s public funding was put on hold until new mitigation measures were designed, adopted and ordered implemented through the process which culminated in the CLA Report and its approval by the City council.  (4 AR 857,862; 17 AR 4484).


New information discovered after EIR approval led to a determination that the City’s methane code was inadequate for the Playa Vista site.  (14 JA 3770-3772; 15 JA 4128; 15 JA 4265; 16 JA 4327-4331; 30 AR 7747).  On August 1, 2000, the president of  the Building and Safety Commission directed a revision of the City’s methane code, “as a matter of urgency” (30 AR 7747), after ETI, the City’s peer reviewer testified,


“[T]he current methane code…is inadequate for this area, and has to be rewritten to include new stringent requirements…”  (8 JA 2083, 2091; 30 AR 7739).  


The need to revise the City’s methane code because of its inadequacy for this site is surely significant new information which supports the argument that a subsequent or supplemental EIR is required.  In response to this situation, the City was forced to adopt completely new gas mitigation measures embodied in the previously described PVMPDMP.  This effectively constituted both significant new information and a change in the project or project circumstances just as substantial as the change in project circumstances considered in Mira Monte Homeowners Association v. County of Ventura, 165 Cal. App. 3d 357 (1985), (Section IV, infra), wherein adoption of new mitigation measures in response to significant new information led the Court of Appeal to require preparation of a subsequent or supplemental EIR under CEQA Section 21166.


B. Significant Effects on the Environment Either Not Discussed in the EIR or Substantially More Severe Than Shown in the EIR Mandate a Subsequent or Supplemental EIR. 


“Significant effect” is defined as “a substantial, or potentially substantial, adverse change in any of the physical conditions within the area affected by the project.”  (CEQA Guidelines section 15382).


The areas in which the project will have one or more significant effects not previously discussed in the EIR are addressed below: 

1.
New Mitigation Measures Require Long-Term, Permanent Dewatering and Will Thereby Cause, or Potentially Cause, Subsidence and Expansion of the Toxic Plume of Groundwater Contamination.

The EIR provided that long-term dewatering should be avoided due to subsidence and the danger of expanding the toxic groundwater plume, both of which resulted from even short-term, construction dewatering, as explained in the 1995 Playa Vista, Phase One Negative Declaration  (19 AR 5163; 24 AR 6507; 24 AR 6559; 27 AR 7257; 8 JA 2117; 11 JA 2825, 2830, 2832, 2834).  Two maps, showing the original plume and its expansion due to dewatering, confirmed the 1993 EIR’s concern about dewatering’s environmental impacts. The 1995 studies showed the toxic plume expanded from even short-term dewatering  on the north side of the Project site.  (11 JA 2834, 2832).

Significantly, new gas mitigation measures adopted by the City after the certification of the EIR, now require long-term dewatering.  (27 AR 7257; 28 AR 7330; 31 AR 7916; 32 AR 8334).  Specifically, as part of the PVMPDMP, the City required installation of “a subsurface venting system consisting of vent pipes drilled into the 50 foot gravel aquifer to extract methane gas[.]”  (4 AR 1071; 8 JA 2087).  This is necessary in order for the site to be safe for construction and occupancy.  (27 AR 7257; 29 AR 7582).

Post-EIR documents demonstrate that long-term dewatering of the aquifer is necessary so that methane mitigation equipment will function.  (8 JA 2186, 2198, 2244; 16 JA 4288).  Long-term dewatering, which is required by the project as currently designed, creates a change in the project and project circumstances giving rise to actual or potential significant adverse environmental impacts: (a) subsidence and; (b) toxic groundwater plume expansion.  (CEQA Section 21068, CEQA Guidelines section 15162).
2.
The City’s Proposed Future Hydrogeologic Study Does Not Constitute Substantial Evidence. 

In response to comments to the CLA Report, the City wrote, “Any dewatering of the aquifer will require a hydrogeologic report to assess and mitigate any potential for subsidence.  The hydrogeologic study will ensure that groundwater withdrawal will be less than the recharge rate of the aquifer.”  (5 AR 1184).  The City, in short, proposed a future study in support of future mitigation, representing in advance, without any data to support its conclusions, what this study will show and, that the study will lead to the desired results.  This is patently illegal.  Thus, the record does not contain any “meaningful information reasonably justifying an expectation of compliance” with such an assurance flowing from a future study.  (Sundstrom v. County of Mendocino, 202 Cal. App. 3d 296. 306-314, esp. 308).  Accordingly, the City’s failure to prepare an SEIR cannot be justified.  (id).  No evidence in the record supports the assertion that significant, adverse environmental impacts will not result from long-term dewatering.  That is, the record contains no evidence that the City can possibly limit dewatering at the site to a level below the recharge rate of the aquifer, such that significant environmental impacts will be avoided.  It is, in short, entirely unclear whether such a goal can be satisfied.  (cf. Sacramento Old City Association v. City Council of Sacramento, 229 Cal. App. 3d 1011, 1028-1029 (1991), upholding future mitigation as part of an EIR only where performance criteria are feasible.)  The City’s assurance that a future study will necessarily confirm the absence of such impacts from long-term, permanent dewatering is not only unsupported by substantial evidence, but, to the contrary, is contradicted by substantial evidence in the record and thus only highlights the need for a subsequent or supplemental EIR.

On this record, there is no substantial evidence which would support a finding that “[t]he project will [not] have one or more significant effects not discussed in the previous EIR[.]”  (CEQA Guidelines section 15162 (a)(3)(A)).  There is also no substantial evidence on this record that “[s]ignificant effects previously examined will [not] be substantially more severe than shown in the previous EIR [.]”  (CEQA Guidelines section 15162 [a][3][B]).  As was stated in Bowman v. City of Petaluma, supra, (1986) 185 Cal. App. 3d 1065, 1075, “the test [of whether a subsequent or supplemental EIR is required] is whether the record as a whole contains substantial evidence to support a determination that the changes in the project” do not satisfy the criteria of Guidelines section 15162.  In other words, a subsequent or supplemental EIR is required unless substantial evidence demonstrates that the project will not result in significant new or substantially more severe adverse effects.  Such substantial evidence is necessarily lacking in this case, since the City’s proposed studies concerning the feasibility of limiting dewatering at the site to a level below the recharge rate of the aquifer have yet to occur.  The City’s advance assurance as to what such studies would show only highlights the problem.  Wishful projections of the as-yet non-existent study results do not constitute substantial evidence.  A subsequent or supplemental EIR is therefore required on this record.

3.
There is No Substantial Evidence in the Record that Project Changes or Project Mitigation Measures are Feasible.

During a public hearing, the City acknowledged its lack of expertise in controlling the newly discovered gas hazards, 

“The City Building and Safety Department says, I think-and correct me if I’m wrong-that ‘this is really beyond our bailiwick.  We don’t deal with methane issues to this extent with any regularity.  So what we’re going to do is take this informing [sic] into the hopper and retain an independent entity ETI to advise the City, a public entity, on how we ought to proceed’.”  (22 AR 5901).  

And, during the 12/08/99, Housing Committee hearing, key City departments also acknowledged their lack of expertise and their reliance upon ETI.  (28 AR 7347-7348).

In addition to the fact that assertions about the efficacy of limiting dewatering are not supported by substantial evidence, substantial evidence does not even support the efficacy of the gas mitigation systems, which necessitate dewatering in the first place. (9 JA 2438-2440, 2441)

The site’s unparalleled gas seeps (28 AR 7478; 9 JA 2440) have unique geotechnical difficulties that add to the complexities for controlling gas hazards:

(a)
Capping a site containing explosive levels of methane, invites lateral migration, especially in earthquake country.  (27 AR 7297)  

(b)
The Playa Vista site, located at the Ballona Wetlands, has the soft soils of a marshland (20 AR 5496) and is now known to be within a liquefaction hazard zone, according to the Seismic Hazard Mapping Act, 1999, Venice quadrangle map, (16 AR 4215), and the site has newly discovered fracture zones and zones of disrupted strata (5 AR 1209; 9 JA 2440, 2443; 15 JA 4258-4259).

(c)
Because it is earthquake country, there is the future potential for earthquake-induced fluxes of large volumes of methane gas. (1 AR 32; 9 JA 2440)

(d)
The gas seeps are highly unpredictable (10 JA 2698) and methane concentrations can change with the time of day, season of year, groundwater conditions, barometric pressure, tidal action near the ocean, and many other factors.  (27 AR 7261).

(e)
The Project site has a high water table (15 AR 4096; 14 AR 3665; EIR 7258), and is subject to daily tidal influence (27 AR 7261; EIR 7179).

(f) The Project site includes sensitive wetland ecological areas.  (16 AR 4411)

The geotechnical complexities have already led to gas mitigation systems’ failures.  Venting wells have become plugged with water and silt and for this reason do not work.  (10 JA 2698, 2707).

It is imperative that the vent wells must be functional in order to limit the accumulation of gases in and near buildings.  (9 JA 2327-2328, 2337, 2347, 2464, 2473, 2382; 14 JA 3903; 27 AR 7257; 28 AR 7330).  However, the ETI-recommended extensive field testing of the gas mitigation systems was not conducted.  (10 JA 2699; 10 JA 2721).

It is significant to note the lack of proven gas mitigation systems at the Project site.  Even when the CLA Report was “Note and Filed” (approved), critical, experimental gas mitigation systems were still in a research and design stage.  (30 AR 7837; 4 AR 1075). The California State Controller, expressed concerns about the CLA Report’s integrity because, “…the majority of the consultants…were developer’s consultants” and, “…all of the systems to mitigate the gas are currently in the research and development phase and have been untested.”  (23 AR 6310-6311).

The ineffectiveness of newly adopted mitigation measures simply reinforces the already undeniable need for a subsequent or supplemental EIR.  If the ventilation wells are becoming inoperative due to clogging from water and silt, it is reasonable to presume that even more dewatering will be required to address this problem.  These unaddressed variables and considerations increase the inability of the City to ensure compliance with a future condition limiting dewatering to a level below the recharge rate of the aquifer, and, thus, increase the risk of subsidence and expansion of the toxic groundwater plume.  Mitigation measures must be feasible under CEQA. (CEQA Guidelines section 15126.4(a)).  Section 15126.4 (a)(1)(D) of the Guidelines states, “If a mitigation measure would cause one or more significant effects in addition to those that would be caused by the project as proposed, the effects of the mitigation measure shall be discussed….” The record reasonably confirms that the operation of new 50 foot vent wells will require an increase in dewatering and therefore entail an increased risk of subsidence and expansion of the toxic groundwater plume.  The extent of these impacts have never been evaluated.  Another critical safety system is the early warning system.  The 24 hour/7 day a week (hereafter “24/7”) monitoring of gas within the 50 foot aquifer has no substantial evidence to suggest that this future mitigation measure is feasible.  The need for a subsequent EIR or supplemental EIR is, therefore, manifest.

4.
New Information Shows that the Project Will Have the Significant Effect of Bringing Increased Gas to the Surface.

In order to offset liquefaction, thousands of friction piles  (hereafter “piles”) have been installed underneath the buildings at the project site.  (28 AR 7442)  The piles extend into the 50 foot gravel zone.  (28 AR 7442).  The EIR made no mention of the fact that piles would act as conduits, exacerbating gas movement to the surface.  This effect was realized after the thermogenic gas was discovered and confirmed by ETI, the City’s independent peer reviewer, in 2000.  (9 JA 2368).  While the EIR referred to the use of piles underneath the buildings for offsetting liquefaction at the Project, the EIR did not discuss the piles’ role in bringing gas to the surface.  The fact that the piles are acting as conduits for gas movement to the surface constitutes:

“[n]ew information of substantial importance, which was not known and could not have been known with the exercise of reasonable diligence at the time the previous EIR was certified as complete [showing]…that: (a) [t]he project will have one or more significant effects not discussed in the previous EIR or Negative Declaration [or that], (b) [s]ignificant effects previously examined will be substantially more severe than shown in the previous EIR…”  (CEQA Guidelines section 15162).

As to the significance of these impacts, not only does the increased volume of methane increase the explosion hazard, but, because the methane acts as a carrier gas, (29 AR 7582; 30 AR 7815) it follows that the toxic components of thermogenic gas, i.e. BTEX and H2S, will also be exacerbated in their movement to the surface.  If gas ventings were to actually function effectively, they could broadcast concentrated releases of toxic gas in a focused area of the environment, including the built environment.  As ETI pointed out, “There is some potential for toxic gases (H2S and BTEX) to be carried to the surface and also concentrated under the building slabs.”  (13 JA 3476).

The EIR’s description of H2S is almost entirely confined to a discussion of wastewater from sewers or the Howard Hughes site’s toxic, industrial groundwater plume.  The post-EIR situation is far different.  Archaeological workers began to discover high levels of H2S at Jefferson and Lincoln in the western end of the project site.  (2 AR 363, 366, 371, 373-374).  The levels of H2S at this location were well in excess of OSHA safe standard levels.  (2 AR 373; 12 JA 3339, 3346; JA 3339).  Construction workers discovered high levels of H2S in 1998, and became ill from such exposure in 1999.  (15 AR 4146-4147). OSHA’s maximum limit, a workplace standard, for H2S, is 10ppm (9 JA 2495), and, in concentrations of 100 ppm, pose an immediate danger of serious injury or death.  (9 JA 2428, 2493). 

     Playa Vista’s own boring logs, prepared by its consultant, confirm very high concentrations of H2S, in some cases in the order of 500 parts per million (hereafter “ppm”).  (12 JA 3207).

The EIR does not discuss BTEX in the context of the newly discovered thermogenic gas seeps.  More recently, the City has failed to gather prudent data on the issue of BTEX in the thermogenic gas.  (16 AR 4411). The City, in the CLA Report, claims that BTEX and H2S do not exist at significant levels.  (4 AR 1050 )  However, in response to the CLA Report, the California Department of Toxic Substances Control stated that the non-disturbed, native soils must be studied in order to address the danger of such contamination and that studies of surcharged or graded soils (such as the soil studied by Playa’s consultant) are inappropriate.  (3 AR 692-3; 4 AR 1007-8; 4 AR 1018; 13 JA 3645).

The record includes evidence of gas sampling done amidst ongoing construction activities, in surcharged or graded soils, in direct contradiction to the Department of Toxic Substances Control’s (hereafter “DTSC”) warnings.  (13 JA 3447-8, 3645).  The Los Angeles Department of Public Works stated that disturbed soils at Playa Vista may have shown artificially low levels of toxic gas concentration, explaining:

“This new soil [surcharge] has not had time to reach gas concentration equilibrium with the deeper gas sources that underlie the new fill.  The new fill was also sampled at 4 feet and therefore may show artificially low gas [toxic] concentrations.”  (12 AR 3271).

ETI wrote as follows:

“It is also important to note that obtaining a proper scientific baseline for the natural levels of light hydrocarbon gases, hydrogen sulfide and BTEX, could only be partially accomplished because of the disturbance to the surface that has already occurred both before and during these investigations.”  (12 AR 3271).

It is well settled that the failure to gather relevant data can form the basis for an argument of significant impacts.  In Sundstrom v. County of Mendocino, 202 Cal App. 3d 310, the Court of Appeal held that gaps in the evidence prepared by the respondent agency could provide the basis for the “fair argument” necessary to invalidate a negative declaration.  The Court stated:

“While a fair argument of environmental impact must be based on substantial evidence, mechanical application of this rule would defeat the purpose of CEQA where the local agency has failed to undertake an adequate initial study.  The agency should not be allowed to hide behind its own failure to gather relevant data.  Thus, in Christward Ministry v. Superior Court, supra, 184 Cal. App. 3d 180, 197, the City adopted an initial study and negative declaration concluding in brief, conclusory language that the project would not have a significant environmental impact.  Ordering the preparation of an EIR, the Court commented, ‘The City’s assertion it could find no “fair argument” there would be any potentially significant environment impacts rests, in part, on its failure to undertake an adequate environmental analysis.’  CEQA places the burden of environmental investigation on government rather than the public.  If the local agency has failed to study an area of possible environmental impact, a fair argument may be based on the limited facts in the record.  Deficiencies in the record may actually enlarge the scope of fair argument by lending a logical plausibility to a wider range of inferences.”  (Sundstrom, supra, 311; emphasis added).

Here, the City failed to gather relevant data on the level of BTEX and H2S in the thermogenic gas.  This failure gives rise to substantial evidence refuting any claim that significant new impacts are not presented by the record.  The substantial evidence, in short, is all on one side-the side favoring a subsequent or supplemental EIR.  There is no contrary evidence, because none was gathered.  In sum, there is no substantial evidence in the record that a subsequent or supplemental EIR is not required. 3
3 The trial court erroneously stated that Petitioners requested only a subsequent EIR and not, in the alternative, a Supplemental EIR.  However, repeated references to these alternative remedies appear in Petitioners’ briefs and the hearing transcripts.  (See, e.g., 10 JA 2676, 2678-2680, 2813; 17 JA 4542; 18 JA 5038-5039, 5045; 19 JA 5149, 5356).
                    IV.

THE CITY WAS NOT ENTITLED TO AVOID PREPARATION OF A SUBSEQUENT OR SUPPLEMENTAL EIR BY PREPARING AND APPROVING THE CLA REPORT AND THE MITIGATION MEASURES INCLUDED THEREIN; INSTEAD, THE CLA REPORT TRIGGERED THE NEED FOR A SUBSEQUENT OR SUPPLEMENTAL EIR.

In Mira Monte Homeowners Association v. County of Ventura, 165 Cal. App. 3d 357, 361 (1985), the county certified an EIR for a 22.89 acre development even after discovering that the project would encroach on wetlands “approximately a quarter of an acre greater than previously thought [and represented in the Draft EIR].”  Rather than amending and recirculating the EIR, the County certified the document and simply tacked on new mitigation measures allowing the developer to attempt to “promote…a vernal pool situation[]” in the area of the belatedly-acknowledged encroachment.  The Court of Appeal held that the failure to prepare a subsequent or supplemental EIR under these circumstances violated CEQA.  The Court wrote:

“Section 21166 [of the Public Resources Code] and the implementing guidelines dictate that the proper procedure upon discovery of the encroachment should have been further environmental evaluation by way of a subsequent or supplemental report prior to any project approval.  By failing to act in this manner, the County did not consider the full range and effectiveness of alternatives and mitigation measures.  The Board’s imposition of the additional mitigation did not cure the County’s failure to proceed as required by law.  This is true even if the Board would have reached the identical findings and determinations had it been in compliance.”

“The value of an EIR is an informational document.  Section 21061 [of the Public Resources Code]; CEQA guidelines section 15121, subd. (a).  It is the “heart” of CEQA [CITATION], the principal method by which environmental data are brought to the attention of the agency and the public.  [citation]  ‘The report…may be viewed as an environmental “alarm bell” whose purpose it is to alert the public and its responsible officials to environmental changes before they have reached ecological points of no return.’  [citation]  ‘One of its major functions…is to ensure that all reasonable alternatives to proposed projects are thoroughly assessed….’”  [citation]

“Furthermore, the failure to prepare a subsequent or supplemental EIR deprived the public, who relied on the EIR’s representations, of meaningful participation regarding the issue of wetland degradation.  ‘In reviewing an EIR a paramount consideration is the right of the public to be informed in such a way that it can intelligently weigh the environmental consequences of any contemplated action and to have an appropriate voice in the formulation of any decision.’ [citation]….”  (Mira Monte Homeowners Association, supra, 364-365).4
Similarly, the City’s adoption and approval of new, experimental mitigation measures in connection with the CLA Report approval process, does not satisfy CEQA.  Unlike a Subsequent or Supplemental Environmental Impact Report, the CLA Report does not “consider the full range and effectiveness of alternatives and mitigation measures.”  (id).  This case is controlled by the analysis of Mira Monte Homeowners Association, which establishes that the CLA process is no substitute for a Subsequent or Supplemental Environmental Impact Report.

Mira Monte completely refutes the claim that the mitigation measures adopted with the CLA Report, somehow, constitute an

4 Pertinent CEQA policies as set forth in the Public Resources code include the identification of critical thresholds for the health and safety of the people of the state of California.  (Section 21000(d)); maintenance of a quality environment (Section 21000(a)); prevention of environmental damage while providing a decent home and satisfying living environment for every Californian (Section 21001(d)); and protection, rehabilitation, and enhancement of the environmental quality of the state (Section 21001(a)).

adequate substitute for a Subsequent or Supplemental EIR.  Here, 

as in Mira Monte, the City remained content to adopt additional mitigation measures.  Here, as in Mira Monte, the lead agency should have prepared an SEIR, rather than simply adopting additional mitigation measures.  Those measures themselves give rise to potentially significant adverse impacts necessitating the preparation of a Subsequent or Supplemental EIR.

V.

THE CITY ABUSED ITS DISCRETION AND VIOLATED CEQA BY FAILING TO DETERMINE WHETHER A SUBSEQUENT OR SUPPLEMENTAL EIR WAS NECESSARY; THE CLA REPORT SHOULD HAVE INCLUDED A FINDING THAT A SUBSEQUENT OR SUPPLEMENTAL EIR WAS OR WAS NOT REQUIRED

In City of San Jose v. Great Oaks Water Company, 192 Cal. App. 3d 1005 (1987), (hereafter “City of San Jose”,) an EIR was adopted for a project which included provision of water to the project by a private company.  The water to be used for the project was to originate from preexisting wells.  The project was thereafter changed such that the City would provide water from three new wells at a location previously known to have nearby groundwater contamination. The new wells dewatering impacts upon the preexisting groundwater contamination was not discussed in the EIR. Similarly, in the present case, the newly discovered need for long-term, permanent dewatering and its potential negative impacts upon the preexisting groundwater contamination was not discussed in the EIR.  In the City of San Jose, the Court of Appeal held that:

“…the City violated CEQA by failing to make a determination whether a subsequent or supplemental EIR was required by the redesign of the project….  If at that time it does appear that the changes in the project design are sufficiently substantial to require revisions of the EIR-as appears to be the case from the evidence in the record-then a subsequent or supplemental EIR will be required.”  (Id. 1017).

Similarly, in the present case, the City Council failed to make a determination whether a subsequent or supplemental EIR was required.  The trial court’s assertion that the B&F Committee discussed whether an SEIR should be prepared, is immaterial.  The B&F Committee does not make land use recommendations, unlike the PLUM Committee. The trial court’s assertion that the B&F Committee’s issuance of a report constituted a “rejection of the SEIR approach” is likewise immaterial.  Simply, the B&F Committee does not have the authority to resolve the issue.

The CLA Report therefore cannot serve as a substitute for CEQA review.  Although the CLA Report triggered the need for an SEIR, the City Council never made a finding on the issue.  Here, as in City of San Jose, the required finding regarding the need to perform an SEIR was never made.  In this case, Petitioners are entitled to a writ directing the City to “make a determination whether a subsequent or supplemental EIR was required” by significant new qualifying information.  Any assertion that the utilization of the CLA Report process would support a hypothetical determination to not prepare a subsequent or supplemental EIR, misses the point.  The City has never made the required finding.  Respondents would invoke the substantial evidence test in support of a finding which the City never made.  As has already been shown, any finding that a Subsequent or Supplemental EIR is not required, would not withstand scrutiny.  Aware of this fact, Respondents simply ducked and avoided the issue.  The Respondents ignored both City of San Jose and Mira Monte Homeowners Association v. County of Ventura.  

VI.

THE TRIAL COURT’S STATUTE OF LIMITATIONS ANALYSIS IS ERRONEOUS.

The trial court concluded that this action is time-barred. The trial court found that Petitioners should have attacked a decision made on June 23, 2000, more than 180 days prior to the filing of the present action.  (Public Resources Code Section 12267, 20 JA 5561-5562).  There are two problems with the court’s reasoning in this regard.

First, for reasons which have already been stated in the prior section of this brief, there was no formal decision on June 23, 2000, not to prepare an SEIR.  There was only a decision to prepare the CLA Report at that time.  Secondly, Appellants have reasoned throughout, that evidence accumulated during the process of preparing and approving the CLA Report further confirmed the need for a Subsequent or Supplemental EIR.  After preparing the CLA Report, the City could and should have decided to prepare a Subsequent or Supplemental EIR at that time as requested by Petitioners. (3 AR 731). 

  Appellants have challenged the decision to approve the CLA Report without initiating an SEIR process at the time of the CLA Report approval.  That challenge is indisputably timely, since the petition in this case was filed within 180 days of the CLA Report’s approval.  There is, accordingly, no basis for the trial court’s conclusion that this action is time barred.5

5 The trial court concluded that Petitioners Grassroots Coalition and Spirit of the Sage Council were collaterally estopped in this case by a prior judgment before Judge Yaffe, but, recognized that three other parties to this action were not parties to the prior action.  (20 JA 5560-5561).  This conclusion leaves this action viable.  (20 JA 5562).  However, Spirit of the Sage Council and Grassroots Coalition were not, in fact, collaterally estopped by a prior judgment in the case before Judge Yaffe.  The merits of that case were never actually litigated and decided as required by collateral estoppel principles (Azusa Land Reclamation Co. v. Main San Gabriel Basin Watermaster [1997] 52 Cal. App. 4th 1665, 1212-1213).  A judgment was entered against Petitioners because they allegedly failed  to back up their claims in the certified administrative record – when in fact, at the time the judgment was entered, there was no certified administrative record in the case. (20 JA 5561)  Significantly, as is apparent from the above discussion on statute of limitations, the issues raised in the prior action are not the same as the issues raised in the present action.  (id).  Collateral estoppel requires an identification of issues between the two cases.  (Azusa Land Reclamation Company, supra).  Therefore, no Petitioner is collaterally estopped in this case.

CONCLUSION 

For the foregoing reasons, it is respectfully requested that the Court of Appeal reverse the judgment against Appellants and order the issuance of a writ of mandate for an SEIR as requested herein.
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